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PER CURI AM *

John Donal dson, Loui siana prisoner # 92968, has noved this
court for leave to proceed in forma pauperis (IFP) on appeal from
the district court’s dismssal of his 42 U S. C. § 1983 suit with
prejudice as frivolous and for failure to state a clai munder 28
US C 8 1915(e)(2)(B). In denying Donal dson’s notion to proceed
| FP on appeal, the district court certified that the appeal was
not taken in good faith. For the reasons given below, we hold

t hat Donal dson’s appeal is frivolous and therefore dismss it

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



under 5TH QR R 42.2.
| . Background

Donal dson is an inmate at the Louisiana State Penitentiary.
On February 12, 2003 Donal dson was the subject of a disciplinary
proceeding that resulted in himbeing transferred to a nmaxi mum
security working cellblock. On June 5, 2003, Donaldson filed a
8§ 1983 conplaint wwth the district court alleging that Lieutenant
Ri chard Ducote, chairman of the disciplinary board, violated his
Fourteenth Anendnent right to due process by denying hima copy
of the disciplinary report used against himin a prison
di sci plinary proceeding and by not providing himwth a copy of
the witten sunmary of the disciplinary hearing. The conpl aint
was referred to a magi strate judge, who recommended that the
district court dismss the case under 8 1915(e)(2)(B) because
Donal dson failed to show that his transfer violated a
constitutionally protected liberty or property interest.
Donal dson objected to the nmagi strate judge’'s report and
recommendation. After de novo review, the district court adopted
the report and di sm ssed Donal dson’s conpl aint both as frivol ous
and for failure to state a claim

Donal dson filed a notice of appeal but did not pay the
requisite filing fee. 1In response, the magistrate judge ordered
t hat Donal dson either pay the fee or file a notion under FED. R

ArPp. P. 24(a)(1l) to proceed as a pauper on appeal ; Donal dson



chose to file an IFP notion. The notion was referred to the
magi strate judge who issued an order denying it under
8§ 1915(a)(3) because she certified that Donal dson’s appeal was
not taken in good faith for the reasons stated in the district
court’s order denying Donal dson’s conplaint. See also FED. R
App. P. 24(a)(3)(A). Donaldson subsequently noved this court for
perm ssion to proceed | FP on appeal. See FED. R AprpP. P.
24(a) (5).

On appeal, this court held that Donal dson’s notion to
proceed | FP was premature because the magi strate judge did not
have jurisdiction to enter a final, appeal able order under 28

US C § 1291 for this court’s review. Donal dson v. Ducote, 373

F.3d 622 (5th G r. 2004). Therefore we renmanded Donal dson's
motion to the district court for the limted purpose of review ng
the magi strate judge's certification and to enter the appropriate
order. Id. The district court subsequently certified that

Donal dson’ s appeal was not taken in good faith for the reasons
set forth in the magistrate report and accordingly issued an
order denying Donal dson’s notion to proceed |FP. By noving this
court for |IFP status on appeal, Donal dson is chall enging the

district court’s certification order. See Baugh v. Taylor, 117

F.3d 197, 201-02 (5th Gr. 1997).

1. Standard of Revi ew



W review de novo the lower court’s certification that

Donal dson’ s appeal is not taken in good faith. Cruz v. Hauck,

404 U. S. 59, 63 (1971) (per curiam; Baugh, 117 F.3d at 201 n. 18.
““CGood faith’ has been defined as a requirenent that an appeal
present a nonfrivol ous question for review” Cruz, 404 U S. at

62; accord Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983).

Al t hough a plaintiff seeking |IFP status need not denonstrate

probabl e success on the nerits, Jackson v. Dallas Police

Departnent, 811 F.2d 260, 261 (5th G r. 1986), his conplaint wll
be deened frivolous “if it lacks an arguable basis in | aw or

fact.” Harper v. Showers, 174 F.3d 716, 718 (5th Cr. 1999).

““A conplaint |acks an arguable basis inlawif it is based on an
i ndi sputably neritless legal theory, such as if the conplaint
all eges the violation of a legal interest which clearly does not

exist.”” 1d. (quoting Davis v. Scott, 157 F.3d 1003, 1005 (5th

Cir. 1998)).
I'11. Discussion
Donal dson al | eges that he was deni ed due process at his
disciplinary hearing and that this denial inplicated his
Fourteenth Anendnent rights when he was transferred from*®“C ass A
Trusty” status to the maxi num security working cellblock (i.e.,
“l ockdown”) as punishnent for a disciplinary infraction. Yet,

after the Suprene Court’s decision in Sandin v. Conner, 515 U. S

472 (1995), we have held that a prisoner’s change in custody



status, “w thout nore, does not constitute a deprivation of a

constitutionally cognizable liberty interest.” Luken v. Scott,

71 F.3d 192, 193 (5th Cr. 1995) (per curian) (enphasis added);

see also Harper, 174 F.3d at 719. To denonstrate a liberty

interest, a prisoner nmust show either that his classification was
i nposed for disciplinary reasons and invol ves “atypi cal
significant” hardships that “present a dramatic departure from

the basic conditions” of prison |life, WIlkerson v. Stalder, 329

F.3d 431, 436 (5th Gr. 2003) (quoting Sandin, 515 U S. at 486),
or that the disciplinary classification “clearly inpinge[s] on

the duration of confinenent.” Oellana v. Kyle, 65 F.3d 29, 31-

32 (5th Gr. 1995).

Even when viewed |iberally, Donal dson’s conpl aint does not
present a constitutionally cogni zabl e argunent on either basis.
First, he does not allege any facts that m ght support an
i nference that his confinenment in maxi mum security is excessively
harsh when conpared to the ordinary incidents of prison life.
Second, instead of claimng that this disciplinary sanction wl|
i nevitably |l engthen the duration of his sentence, Donal dson
merely suggests that the presence of the disciplinary report in
his prison record “greatly reduce[s] . . . the possibility of
obtaining a reduction in his sentence” by the parol e board.
However, “specul ative, collateral consequences” of prison
decisions that nmay affect the timng of parole “do not create
constitutionally protected liberty interests.” See Luken, 71

5



F.3d at 193 (stating that specul ative, collateral consequences of
prison adm nistrative decisions such as the loss of the
opportunity to earn good-tinme credits, which mght lead to
earlier parole, do not create constitutionally protected |liberty
i nterests).

Accordi ngly, because Donal dson presents no non-frivol ous
i ssues for appeal, we deny his notion to proceed |FP and di sm ss
hi s appeal under 5THCQR R 42.2. See Baugh, 117 F.3d at 202 &
n.24 (stating that “nothing prevents the appellate court from sua
sponte dism ssing the case on the nerits pursuant to 5THCQR R
42.2 when it is apparent that an appeal would be neritless.”).

We also note that a prisoner is prohibited frombringing a
civil action or fromappealing a judgnment under § 1915 if the
prisoner has, on three or nore prior occasions, brought an action
or appeal that was dism ssed on the grounds that it was
frivolous, malicious, or failed to state a claim 28 U S. C
8§ 1915(g). Both the district court’s dism ssal of Donal dson’s
conplaint and this court’s denial of Donaldson’s notion count as

“strikes” for the purposes of § 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 388 (5th Cr. 1996). W caution Donal dson
that once he accunul ates three strikes, he may not proceed IFP in
any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of

serious physical injury. See 8§ 1915(9).



[11. Concl usion

MOTI ON DENI ED; APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ONS

WARNI NG | SSUED.



